














amending a tax return from almost 20 years ago. This selection did not cost the state 

of Louisiana anything, the taxpayer had already changed his residence prior to those 

periods. 

The Board perceives no dispute over the facts and circumstances of the 

distributions. It is undisputed that all of the distributions at issue were merely a 

return of Petitioners' own money. If there were an actual dispute by the Department 

as to whether the distributions were reall y income, the Board might reach a different 

conclusion. However, given the undisputed facts in this case, the Board has little 

doubt that the distributions would not actuall y be considered income under federal 

law. 

The distributions are not income under Louisiana law, either. Unless 

expressly stated otherwise, Louisiana's individual income tax law conforms to the 

United States Internal Revenue Code. La. R.S. 47:290(A). Conformity with federal 

law is intended to simpli fy the fi ling of returns, reduce the taxpayer's accounting 

burden, and to facilitate the collection and administration of the individual income 

tax. Id. La. R.S. 4 7:42 defines "gross income" to include: 

[G]ains, profi ts, and income derived from salaries, wages, or 
compensation for personal service, of whatever kind and in whatever 
form paid, or from professions, vocations, trades, businesses, 
commerce, or sales, or dealing in property, whether real or personal, 
growing out of the ownership or use of or interest in such property; also 
from interest, rent, dividends, securities, or the transaction of any 
business carried on for gain or profi t, or gains or profi ts and income 
derived from any source whatever. 

The listed forms of income parallel the forms of income specified in IRC 61 ( a). A 

return of capital is not one of the listed forms of income under Louisiana law. 

Therefore, Louisiana law, interpreted in conformity with the interpretation of federal 
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law by federal courts, does not treat the mere return of capital from a Ponzi scheme 

as mcome. 

It is true that La. R.S. 4 7:293 and 295 establish federal AGI as the starting 

point for determining an individual's Louisiana income tax liability. Read carefully, 

however, La. R.S. 47:293 and 295 do not define Louisiana income literally as only 

the taxpayer's reported federal AGL The express text of La. R.S. 47:293 defines 

"Adjusted gross income" as the adjusted gross income of the individual for the 

taxable year that is "reportable," not the gross income reported, on the 

individual's federal income tax return. Logically, income is reportable if it should 

have been reported, whether it was actually reported or not. This is the same basis 

and framework by which the Department brings audit assessments against taxpayers 

even when the IRS does not. 

The distributions from Madoff Securities were not income and Petitioners 

should not have reported them as such on their federal return. The fact that 

Petitioners were deceived by Madoff does not change the nature of the distributions. 

La. R.S. 47:295 does not alter the Board's conclusion. La. R.S. 47:295(A) states 

that the amount of an individual's tax is to be determined from tax tables 

promulgated by the Secretary of Revenue. On their face, the tax tables provide a 

method of calculating tax liability, they do not themselves change the express 

definition of income adopted into law by the legislature. 

For the foregoing reasons, the Board finds that the Assessment is based on 

distributions that were, in fact, merely the return of Petitioners' investment in a Ponzi 

scheme. These distributions are not income under Louisiana law. Because the 

distributions are not income, they are not subject to Louisiana's income tax. The 
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Assessment incorrectly seeks to tax distributions that are not income, and must be 

invalidated. Accordingly, Judgment will be entered in favor of the Petitioners. 

Baton Rouge, Louisiana, this Ji day of March, 2020. 

FOR THE BOARD: 

#64-- 
VICE CHAIRMAN CADER. COLE 
LOUISIANA BOARD OF TAX APPEALS 
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